The employer's guide to conducting a safe staff dismissal
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24/7 professional support for businesses,
across Employment Law, HR and Health & Safety
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The detail contained within this webinar is based on GB &
Northern Ireland employment legislation.

Members in the jurisdictions ofthe Republic ofIreland,
Jersey, Guernsey and Isle of Man are asked to please
contact the Advice Service to obtam the mformation

relevant to your jurisdiction.
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Croner Clients: >

As a Croner Client, you have access to free advice and support by calling your
dedicated helpline on 0808 145 3386, please ensure to have your account number to

hand. . <>.
@ 0808 145 3386 :;

>

Association & Partnership Members:

Through your association membership, you have access to free advice and support by
calling your dedicated helpline on 0844 561 8133 or email partnerships@croner.co.uk

©0844 561 8133
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Today We Will Cover < > o

How to follow a full and fair dismissal process

Common mistakes that could count against you in tribunal

Our top tips to help mitigate the risks

How the Employment Rights Bill will impaatlismissals

& Croner



Did you know... p > 3

* In 2024/25, unfair dismissal claims remained the most common type of
claim brought before Employment Tribunals, making up 23% of all claims.§ 43

 The Employment Rights Bill, currently progressing through Parliament, <
introduces significant changes to employee protection against dismissal,
particularly focusing on "day one" protection from unfair dismissal and
restrictions on "fire and rehire" practices.
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Fair dismissals-the law

« FIVEfairreasons;capability, conduct, statutory ban, redundancy, ‘SOSR’
 Two-part test; fairreason and reasonable process needed

* Changes proposed: Two year service requirement to be removed
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Reasonableness >,

* There’s no legaldefinition of ‘reasonableness’, but the ET willconsider

whether you:
* genuinely believed that the reason was fair <
* carried out proper investigations where appropriate
 followed the relevant procedures
* toldthe employee whytheywere being considered for dismissaland listened to therr
views (iIn Northern Ireland, the employer must do this in writing)
* allowed the employee to be accompanied at disciplinary or dismissalhearings
* gave the employee the chance to appeal
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Capability (performance)

* Must establish areasonable beliefin the employee’s nability to perform
* Needtoshowevidence ofhowemployee has been supported to improve

* Must consider reasonable adjustments ifneeded
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Capability (ilthealth)

 Dismissalshould be alast resort after exhausting other efforts
* Must be able to show efforts to support employee to carry on work |
 Reasonable adjustments to be considered

* Medicalevidence needed

* Higherrisk for discrimmation claims!
) Croner
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Top Tips < > &

Your policies should outline what is deemed
misconduct and gross misconduct in your
organisation
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Conduct (misconduct) > )"

* Standards of conduct should be laid out m your Employee Handbook

 Different to capability —this is where an individualwon’t do something or
should not have done something. <

» British Home Stores Ltd v Burchell
* Genuine beliefin employee’s guilt
* Reasonable grounds for that belief

 Reasonable mvestigation leading to that behef
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Conduct (grossmisconduct) > )

 Asingle act oromission so serious the employer can bring the contract
summarily to an end

* Disciphnary rules should give examples of what is considered “gross
misconduct”: vary according to the type oforganisation and its line of
business

* Must follow Acas code and nternalprocess
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Conduct (scenario) p

>

>

* Someone informs you that amemberofstaffhas beenseentaking money
from the till

* Youcheckthe CCTVandcanclearlyseemg the staff member pocketing
some money from the till

* Canyoudismiss the employee onthe spot?

* Acascode of practice:

« Made aware ofallegations

* Opportunityto state case (disciplinary hearing)
* Written reasons for dismissal
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Redundancy Gl >

 Where work ofa particular kind, and / or m a particular place, has ceased or
diminished —section 139 Employment Rights Act 1996

* Strong busmess case and meanmgfulconsultation needed
* Objective, non-discriminatory selection criteria important

* Mmmum consultation length for collective consultation —risk of protective
award
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The Redundancy Process Step By Step > »”

* There are five key stages to handling a redundancy fairly and le gally:

e «Step 1:Build a Clear Business Case <
* *Step 2:Identify the At-Risk Pool

* *Step 3:Begm Consultation

* *Step4: Apply Farr Selection Criteria

e «Step 5: Confirm Outcome, Explore Alternatives, Offer Appeal
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Some other substantial reason “SOSR” ), ” " _

>

>

 “Catchall’reason,oftenseen where employment relationship irretrievably broken down,
following third party pressure, or where the organisation’s reputation is at risk

* ASOSRdismissalcould potentially be deemed fair in situations such as the following: <
* Conflict ofinterest
 Aclashofpersonalities (must verge onthe extreme side ofthe spectrum)
 Exprryoffixed term contract
* Employee refusalto accept new contractualterms
* Areputationriskto the business

* Employee being investigated by the police
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lllegality / statutory ban > )

 Where contmued employment contravenes a law/duty/restriction
 Canonlyrelyonthis once the contract has become illegal

* Example - a driving ban for someone employed as a driver, where there is
no other suitable position available
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Conduct a meeting

You cannot make a decision on dismissaluntilthis meeting is held. Give the employee a
reasonable amount oftime to prepare and rearrange if necessary.

The hearing should be held as soon as possible after any misconduct mvestigations <
Ahead ofthe meeting, you should put the following in writing to the employee:

* thealleged misconduct or performance issue

 anyevidence from the mvestigation

 anyothermnformationtheyplanto talkabout

 the date,time and location ofthe hearing

* informationonthe employee's right to be accompanied to the hearing

* the possible outcomes
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Terminating employment

Dismissals should be confirmed in writing following a meeting
Writtenreasons provided

Employee may be entitled to notice <

Restrictive covenants can protect the organisation’s legitimate business mterest post
employment

* Fourprincipaltypes used —non-competition/ solcitation/ dealing/ poaching

 Must be signed, agreed, and reasonable to be effective
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Settlement agreements > )"

Legally binding contract used to end an employment relationship by mutualagreement

Canbe used to bring a deteriorating employment relationship to an end and avoid 4
employment claims

Individual waives their right to bring a claim on matters specifically covered in the
agreement
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The future of dismissals > )

Remove two-year qualifying service and mtroduce new rules for dismissals during
probation

Make dismissals for failing to agree to vary terms and conditions automatically unfair
. : DS : 4
unless the employer can show this was unavoidable due to financial difficulties

Provide forregulations for pregnant women, new mothers and those on statutory family
leave to be given more protection from dismissal

Still progressing through Parliament and can still be changed
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In Summary < > o
- >

Understand the five fair reasons you can dismiss for N 4?
Ensure the dismissal fits into one of the five reasons g
Follow your internal procedures for any process (take advantage

of our free business document review!)

Keep in line with theAcascode of practice

Provide written reasons for the dismissal
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Croner Clients: >

As a Croner Client, you have access to free advice and support by calling your
dedicated helpline on 0808 145 3386, please ensure to have your account number to

hand. . <>.
@ 0808 145 3386 :;

>

Association & Partnership Members:

Through your association membership, you have access to free advice and support by
calling your dedicated helpline on 0844 561 8133 or email partnerships@croner.co.uk

©0844 561 8133
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Next Weeks Session < > o
- > )
Risk Assessments: All you need to know
16/7/25 2'30pm \ ;.
<>’
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Scan here to register!




Any questions

Events@croner.co.uk

Quote: CGLWO0271

Q 0 Follow us
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